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NATIONAL HEALTH FUNDING POOL BILL 2012 
Second Reading 

Resumed from 23 October. 

HON GIZ WATSON (North Metropolitan) [7.50 pm]: The purpose of this bill is to give effect to part of the 
National Health Reform Agreement, which was agreed by the commonwealth, the states and the territories in 
August 2011. The agreement is effective from 1 July 2012 and, to that end, in clause 14 of that agreement, the 
parties committed to passing this legislation by no later than 1 April 2012. So, this bill is somewhat late, but the 
transitional provisions address this point by saying that anything done before its commencement is as valid as it 
would have been had the act been in place at the time. 
Under the National Health Reform Agreement the parties agreed that, from 1 July 2012 onwards, the health 
funding that the commonwealth provides to the states and territories for public hospital services would, where 
possible, be funded on an activity basis. Activity-based funding means payment for actual services provided. The 
second reading speech notes that Western Australia has been funding some of its public hospital services on an 
activity basis since 2010–11. Under the agreement, the price per service will be set by the Independent Hospital 
Pricing Authority, which is required to take into consideration a list of factors set out in the agreement, including 
ensuring reasonable access to services, clinical safety, quality, financial sustainability, actual cost of services, 
and expected changes in the cost of services. 

Some public hospital services are not appropriately funded on an activity basis. Under the agreement, these 
continue to be funded by block funding. Examples of services to be block funded include teaching, training and 
research functions of public hospitals and, to ensure communities in rural and regional areas continue to have 
access to local public hospital services, patient services by small hospitals in rural and regional areas. The 
Independent Hospital Pricing Authority will, in consultation with the parties, develop criteria for deciding what 
can be block funded, whether partly or wholly. 

A national health funding pool, administered by an independent administrator who is appointed by all the parties 
and who will publicly report on the pool’s activities, is established. The pool consists of separate accounts for 
each state or territory. This is a special purpose account, not part of consolidated revenue, but I note that any 
interest the account earns will go to consolidated revenue rather than to the special purpose account. States and 
territories also set up further special purpose accounts called state-managed fund accounts. WA is to have two of 
these, one for health and one for mental health. 
In essence, all activity-based funding from both WA and the commonwealth, plus block funding from the 
commonwealth, flows to WA’s state pool account. From there, and under directions from the minister, the 
administrator pays moneys out of the state pool account as follows: for commonwealth and/or state activity-
based funded public hospital services under the agreement, to the provider; and for commonwealth and/or state 
block-funded services under the agreement, to WA’s health or mental health state-managed fund account as 
appropriate, and from there to the provider. 

As noted, although the administrator is to act on the minister’s directions, the administrator must also publicly 
report on moneys going in and out of the state pool accounts. Reporting requirements include monthly reports to 
each party on all amounts paid in or out of each pool account and each managed fund account, including the 
basis of payment and the number of services or functions paid for, including a running financial year total, and 
these reports are to be made publicly available; annual reports to each party, with similar information to the 
aforementioned, and the minister must table this report in Parliament; and also annual financial statements for 
each pool account and a combined financial statement for all pool accounts, and these are to be audited by the 
relevant state Auditor General. State Auditors General can conduct performance audits of the administrator’s 
functions. The rationale given for these arrangements is that the use of activity-based funding will improve 
patient access to services, public hospital efficiency and national consistency in funding, and the use of the 
national health funding pool will improve transparency and accountability. 

The bill was debated in the other place earlier this year, in August, where it was enthusiastically supported by the 
opposition on the basis that it will improve efficiency, drive reform and make genuine improvements to health 
services, and also ensure, unlike the National Health Reform Agreement between the states and the 
commonwealth via the Council of Australian Governments, which is the model that is now to be replaced, that 
the commonwealth government will take up the lion’s share of growth in state public health spending. 

The bill was referred to the Standing Committee on Uniform Legislation and Statutes Review on 14 August 2012 
and the committee reported back on 16 October 2012. In summary, the committee made a number of comments 
and recommendations, which I will deal with when we are in the committee stage because they are fairly 
detailed. 
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To make some more general comments, the committee had concerns about the application of commonwealth law 
being subject to modifications made by regulations. This is an issue that is coming up with startling regularity on 
these bills. At finding 4, the committee found this to be a Henry VIII clause—that is, a clause of an act that 
permits the act to be expressly or impliedly amended by subordinate legislation or executive action. Of course, it 
is usual for this house to question Henry VIII clauses and it is usual for the uniform legislation schemes to try to 
include them. The committee noted that in the model bill and in the corresponding legislation in other 
jurisdictions, any regulations are required at least to be agreed by all members of the Standing Council on 
Health. The Information Commissioner told the committee that he was concerned that this provision could lead 
to dilution of commonwealth laws and fragmentation of oversight arrangements, and arguably allows regulations 
to determine legislative matters that should be determined by Parliament. At finding 5, the committee found that, 
as a general principle, when a uniform bill applies commonwealth oversight laws as WA laws, any necessary 
modifications to those laws should be in the bill itself and not left to delegated legislation. 

As to why the bill does not at least limit the scope of modifications that can be made by regulation, the 
Department of Health said that the intention was to make the commonwealth laws workable in WA rather than to 
change their substance, as was indicated in the explanatory memorandum, but that the necessary modifications 
are still being worked out. Again, the standing committee found at finding 6 that any such regulation-making 
power should be limited, as described in the explanatory memorandum, to modifications necessary to give effect 
to the relevant commonwealth law. The committee recommended at recommendation 4, and will move, an 
amendment to that effect. I note that the government also has a similar amendment on the supplementary notice 
paper. 
The next issue was the process for making such regulations. Under the current version of the bill, the regulation 
process is the same as usual; that is, regulations are brought in by the government and become operative, but can 
be later disallowed by Parliament as per the procedure in section 42 of the Interpretation Act 1984. The 
committee preferred the affirmative resolution process; that is, both houses must approve the regulations before 
they come into operation. This alternative process, for which there is precedent in WA, enables regulations to be 
amended, and avoids inadequate regulations applying for months until the disallowance process set out in the 
Interpretation Act is finalised. The committee considered it would be sufficient for this process to apply only to 
this clause, and not to the general regulation-making power set out in clause 30. The committee recommended at 
recommendation 5, and will move, an amendment that regulations cannot be made unless both houses have first 
approved a draft, and we certainly support the amendment. 

The final issue was what is to happen in the interim between the bill coming into operation and the making of 
such regulations. The New South Wales version addresses this, and provides for the continuation of that 
jurisdiction’s oversight laws until regulations have been passed modifying the commonwealth oversight laws so 
that those laws can take over. The government advised it was agreeable to a similar provision, but the committee 
noted that this would result in the administrator being subject, at least for a time, to commonwealth laws in 
respect of his/her functions exercised under the commonwealth, Victorian, Tasmanian, South Australian, 
Queensland, ACT and NT versions; NSW laws in respect of his/her functions exercised under the NSW version; 
and WA laws in respect of his/her functions exercised under the WA version. The committee noted the problems 
of complexity, fragmentation of oversight laws, inefficiencies and duplication that would result from this. 
However, the committee considered it the best option and recommended—recommendation 6—that the bill be 
amended in this way. 

The Greens will support the bill and I indicate that we again appreciate the standing committee’s excellent work 
on this bill. We look forward to the committee stage and supporting the committee’s recommendations. 

HON ADELE FARINA (South West) [8.00 pm]: I rise to speak to the Standing Committee on Uniform 
Legislation and Statutes Review’s seventy-fifth report, which dealt with the National Health Funding Pool Bill 
2012. The bill implements part of the National Health Reform Agreement 2011. The object of that agreement is 
to establish commonwealth-state funding arrangements for public hospital and other health services through the 
establishment of a number of new funding and administrative bodies. The bill itself is concerned only with the 
establishment and appointment of an administrator of the national health funding pool administrator and the 
establishment of the relevant state accounts and directly related matters. The National Health Reform Agreement 
requires the enactment of separate commonwealth and state legislation establishing the national health funding 
arrangements. We are dealing with what is known as mirror uniform legislation. The model bill was prepared 
nationally by the Australasian Parliamentary Counsel’s Committee based on instructions from officers 
representing all states and territories and the commonwealth. A copy of that model bill, for those members who 
are interested, is available on the committee’s web page. The legislation we are dealing with today is based on 
the model bill and has been passed by the commonwealth and all other states and territories with the exception of 
the ACT. The bill is substantially based on the model bill. However, the committee did note some differences. 
For those members who are interested, the differences are listed at appendix 2 of the committee’s report. 
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By implementing the national health funding arrangements with WA, the bill provides for the appointment of 
and conferral of functions on the administrator; the suspension and removal of the administrator; the 
establishment of the state pool account of Western Australia for the purpose of receiving moneys paid or made 
available by the commonwealth or the state under the agreement; the application of money to the fund to fund 
health services under the agreement; the establishment of state-managed funds for Western Australia for the 
purpose of block grant funding of health services under the agreement; the administrator’s financial and 
reporting obligations; the exclusion of specified state oversight and administrative laws in respect of the 
administrator; and the application of specified commonwealth oversight administrative laws. 

Clause 4(2) of the bill states that it is the intention of Parliament that the same individual holds office of 
administrator established under the bill and under the corresponding provisions of the law of the commonwealth 
and other states. The arrangement appoints one person as an administrator to act as the administrator for all the 
funds for all jurisdictions across the nation. Accordingly, clause 5 of the bill provides that although the 
administrator is to be appointed by the responsible minister for Western Australia, the appointment is not to be 
made unless all members of the Standing Committee on Health and Ageing have agreed on the individual who is 
to be appointed. That is understandable because one person is acting for all the jurisdictions. The staff and 
facilities to assist the administrator are to be provided by the national health funding body constituted under the 
commonwealth National Health Reform Act 2011.  

In looking at the issue of uniform legislation, the committee has noted in previous reports that whenever a 
uniform scheme is adopted it will have some impact on the state’s rights and obligations. It is appropriate to look 
at the advantages to the state of enacting the uniform laws and compare that with the degree to which Parliament, 
as the legislator, loses autonomy through the mechanisms used to achieve the uniform laws. This question was 
asked specifically of the Minister for Health and the minister identified what he saw as the advantages and 
outlined some of the concerns he had about the scheme. I think it is important to inform Parliament of the details 
of that. The minister identified the advantages to the state as a participant in the National Health Reform 
Agreement in implementing legislation establishing the national health funding arrangement, which are that the 
agreement confirms and upholds the role of the state as the manager of each state’s public hospital system, which 
is reflected in the design of the new funding and accountability arrangements for the administrator of the state 
account pool. The agreement improves transparency in the determination and allocation of commonwealth and 
state funding for public hospitals and the additional funding for which the commonwealth has committed to 
provide the public hospital services between 2014–15 and 2019–20. Over that period, Western Australia’s share 
is estimated to be $1.7 billion. The Minister for Health also identified some concerns about the agreement and 
they are the growth in the number and scope of national bodies being established in connection with the 
agreement and the potential for additional commonwealth incursions into state service delivery responsibilities. 
He specifically identified the National Health Performance Authority. He also raised as a concern the basis upon 
which prices for public hospital services are to be determined and the possibility that given the significant and 
legitimate cost disabilities involved in the delivery of services in a state the size of Western Australia, the state 
will be left to meet the shortfall in funding. That is a really important issue that he raises that members need to be 
aware of. As I understand it, the cost to be allocated for the delivery of services has been agreed to but that it is 
not quite finalised. There are some concerns that the cost is too low and may result in a shortfall for Western 
Australia because of the size of the state, which could well be a cost to the state.  

Schedule B of the intergovernmental agreement sets out the detailed agreement to establish various national 
bodies, including the national health funding pool, the national health funding body and the administrator. 
Clause B33 provides that the Standing Committee on Health and Ageing will agree on a list of persons who may 
act in the role of administrator from time to time as required. Clause B38 provides that any jurisdiction that 
enacts or amends legislation that is inconsistent with the provisions of the agreement relating to the new national 
health reform funding agreements, including the establishment, appointment, powers and functions of the 
administrator, will be in breach of the agreement. That is pretty clear-cut provision. 

Clause B39 requires that the commonwealth and states seek COAG agreement to any proposed amendments to 
legislation establishing the position and functions of the administrator and the operation of the national health 
funding pool. The committee notes the potential for this requirement to impact upon the sovereignty law-making 
powers of the Western Australian Parliament, as it may limit the extent to which Parliament may amend the bill 
once it is enacted. The committee’s first finding is — 

The Committee finds that the requirement in clause B39 of the National Health Reform 
Agreement that the Commonwealth and States seek agreement of the Council of Australian 
Governments (COAG) to any proposed amendments to legislation establishing: 

 the position and functions of the Administrator; and 
 the operation of the National Health Funding Pool;  
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impacts on the sovereignty and law-making powers of the Parliament. 

Just so members are clear on this, having signed this agreement and with the passage of this bill through 
Parliament, we as a Parliament will not be able to amend the bill without that amendment going to COAG and 
COAG having agreed to that amendment. Only then can we bring an amendment to this house for the 
consideration of this house. It will definitely impact on the Parliament’s sovereignty and law-making powers. 
The only option for the state will be to remove itself from the scheme altogether if it finds it is not working for 
the state at some later time.  

The committee explored and inquired into a number of clauses that it felt had the potential to impact on 
parliamentary sovereignty and law-making powers. Clauses 10(3) and 10(4) are directions to the administrator 
by the Council of Australian Governments. Clause 10(3) provides — 

… the Administrator is required to comply with any directions given by COAG in relation to the 
manner in which the Administrator exercises or performs his or her functions under this Act … 

Clause 10(4) provides — 

Directions given by COAG under subsection (3) — 

(a) are to be given in accordance with a written resolution of COAG passed in 
accordance with the procedures determined by COAG; and 

(b) are to be notified in writing to the Administrator; and 

(c) are to be made publicly available by the Administrator.  

The committee questioned the officers on what those procedures involved and we learned that those procedures 
have not been developed and that to date COAG had not needed to give a direction and, therefore, the procedure 
for giving a direction had not yet been sorted. In passing this bill we will provide for COAG to give directions to 
the administrator, but we do not know what form those directions will take or the procedure for giving those 
directions from COAG to the administrator. Subsequent to the hearing, the minister advised that he supports an 
amendment to clause 10(3) of the bill by providing that when the administrator is given a direction under 
clause 10(3), the administrator must give a copy of the direction to the responsible minister for the state and the 
responsible minister must, as soon as practicable after receiving the copy, cause it to be tabled in each house of 
Parliament. The committee made recommendation 1 along those lines and the amendment is on the 
supplementary notice paper. The committee notes that the minister has not only agreed with the committee’s 
recommendation on this matter, but also provided a similar amendment in his name on the supplementary notice 
paper. The reason for this is that although this Parliament will not have any ability to issue directions to the 
administrator or to have a say in what directions COAG may decide to give the administrator, with this 
amendment the Parliament of Western Australia will at least be informed of the nature of those directions and we 
can make assessments on that basis. Without that amendment we would not even know when a direction had 
been issued.  

The committee also looked at the financial policies and procedures under clause 17, “Financial management 
obligations of Administrator”. Clause 20 of the bill requires the administrator to prepare a financial statement for 
each state pool account on an annual basis. Clause 17 requires the administrator to develop and apply policies 
and procedures with respect to the state pool accounts; to keep proper records in relation to the administration of 
the state pool accounts; and to prepare the financial statements required by part 5 on the state pool accounts and 
arrange for them to be audited in in accordance with part 5. The bill does not require the financial statements 
prepared pursuant to clause 20 to be tabled in Parliament. After questioning by the committee on this issue, the 
department indicated that it would have no objection to an amendment to the bill to require the policies 
developed pursuant to clause 17(a) to be tabled in Parliament. A statutory form amendment in that form is 
provided in the committee’s recommendation 2 and is on the supplementary notice paper.  

The committee also looked at clause 24(5), which provides — 

Any information relating to a jurisdiction that is provided under this section to another jurisdiction may 
only be publicly released by that other jurisdiction in accordance with arrangements approved by the 
responsible Minister for the jurisdiction to which the information relates.  

Hon Giz Watson, in a submission to the committee, raised concerns about this particular provision and expressed 
the view that the provision appeared to give the minister power to refuse to allow the publication of information 
on his or her jurisdiction despite anything contrary in that jurisdiction’s own freedom of information laws or the 
commonwealth’s freedom of information laws. Evidence from the Department of Health on this issue was that if 
access was denied through the administrative arrangements, this would not stop the relevant jurisdiction going 
through an FOI process to get that information in any event. Based on that information, the committee found that 
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the Freedom of Information Act 1992 would apply to information relating to Western Australia provided by the 
administrator to another jurisdiction, notwithstanding the restriction on public release of such information 
contained as a result of the provision of that clause. Based on the advice that was given to the committee, we are 
satisfied that the concern that Hon Giz Watson expressed is not something that we need to be concerned about. 
The provision in clause 24(5) will not override the provisions of the Freedom of Information Act—the Western 
Australian act or the commonwealth act, whichever applies in the circumstances.  

The committee further noted that any such arrangements would not be subject to parliamentary scrutiny. At a 
hearing on 22 August the committee questioned the Department of Health on this matter and it responded that it 
had not determined the arrangements. Here we are talking about the arrangements between ministers to 
determine whether they will release information to other jurisdictions. A clause in the bill before us states that it 
will be done in accordance with the arrangements, but we do not know what those arrangements are and, 
obviously, the provision is yet to be tested. Further evidence from the officers of the Department of Health 
clarified that in their understanding these arrangements would be merely administrative in nature and would not 
be made by regulation. The committee took the view that the bill should not refer to arrangements approved by 
the responsible minister without setting out the substance or scope of the arrangements in the bill. This led to 
finding 3 by the committee, which states — 

The Committee finds that the delegation of the power to make the arrangements referred to in 
clause 24(5) impacts upon the sovereignty and law-making powers of the Parliament.  

This also led to the committee making recommendation 3, which is simply to delete those words in accordance 
with arrangements in clause 24(5). In reviewing clauses 25 and 26(1), which relate to the oversight provisions, 
the committee found that clause 25 of the bill provides — 

The following Acts of this jurisdiction do not apply to or in respect of the Administrator or any function 
exercised or performed by the Administrator — 

(a) the Freedom of Information Act 1992; 
(b) the Parliamentary Commissioner Act 1971; 
(c) the Public Sector Management Act 1994; 
(d) the State Records Act 2000.  

In their place clause 26 provides that the commonwealth acts will apply in Western Australia to the administrator 
and the performance of the administrator’s functions. Those acts are: the Archives Act; the Australian 
Information Commissioner Act; the Freedom of Information Act; the Ombudsman Act; and the Privacy Act 
1988.  
The bill’s explanatory memorandum states, in relation to clause 26 — 

This clause provides for Commonwealth Acts to be applied as Western Australian laws in place of the 
State Acts listed in clause 25 of the Bill for the purpose of establishing a consistent set of administrative 
laws in relation to the Administrator.  

This arrangement is required by clause B31 of the National Health Reform Agreement. In evidence to the 
committee at the hearing held in August, Mr Wayne Salvage, the acting executive director, resource strategy, 
Department of Health, stated — 

It comes back to the idea that we have one person performing the role of administrator under essentially 
nine different enactments. When that model was decided upon as part of the negotiation of the National 
Health Reform Agreement, it was again collectively agreed between the states and the commonwealth 
that a single regime of administrative law should apply to that individual. There are a number of acts 
that we have agreed through that agreement to set aside, solely in relation to the appointment of the 
administrator as a statutory officeholder of the state. In their place, we apply the equivalent 
commonwealth acts with the intention that that administrative law regime will be consistent in relation 
to that individual, irrespective of the jurisdiction or the capacity in which he or she is acting.  

The committee looked at the impact of the inconsistent legislation on oversight functions. The committee also 
looked at previous advice received by the state Information Commissioner about concerns with different 
oversight regimes applying as a result of national schemes. The committee report details those concerns of the 
commissioner at pages 14 and 15. I do not intend to go through them now because I have raised them previously 
in Parliament, and they are in the report for those members who want to refresh their memories about the detail. 
The committee received a submission from the Information Commissioner in relation to this bill. The 
Information Commissioner said that, although his general concerns remain, in light of the narrow role of the 
administrator, he does not object to the application of the commonwealth Freedom of Information Act and the 
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disapplication of the Western Australian Freedom of Information Act to the activities of the administrator, which 
put that issue to rest. 

In relation to the Corruption and Crime Commission Act, clause B36 of the agreement additionally provides that 
state legislation may provide for the administrator to be subject to state-specific anti-corruption legislation. The 
committee notes that this option has not been pursued in the bill. In its evidence before the committee, the 
department confirmed that it had not been included in the bill because it speaks for itself in the sense that the 
administrator, as a Western Australian statutory office holder, would be considered to be a public officer and 
therefore it is not needed to specify that in the bill, which put that matter to rest. 

In relation to the Public Sector Management Act, the Public Sector Commissioner has advised that in place of 
the Western Australian Public Sector Management Act, the administrator’s office and staff are expected to be 
subject to the similar requirements applicable to commonwealth officers under the commonwealth Public 
Service Act 1999. The committee considered the extent to which the commonwealth act will replace the state act 
in relation to the administrator and details those at page 16 of the report. In particular, the commonwealth 
National Health Reform Act 2011 establishes the national health funding bill to assist the administrator in the 
performance of the administrator’s functions under a national health reform law of a state and provides that the 
CEO and staff of the funding body constitute a statutory agency for the purposes of the Public Service Act. 
There is no corresponding provision that the administrator is the head of a statutory agency for the purposes of 
the Public Service Act 1999. Notwithstanding this, and assuming that it is intended that the Public Service Act 
1999 will apply to the administrator, as appointed by the commonwealth under section 231 of the commonwealth 
National Health Reform Act 2011, it appeared to the committee that there may still be situations in which neither 
the state act nor the commonwealth act will apply to the administrator as a state appointee. 

In relation to those concerns of the committee, the Minister for Health advised that the rationale for the non-
application of the Western Australian Public Sector Management Act to the administrator is that the 
appointment, conferral of functions and mechanisms for suspension and termination of the employment of the 
administrator are determined under the bill, specifically part 12, and this is intended to ensure consistency in 
relation to these matters in each of the jurisdictions. The minister also stated that the body will be staffed by 
commonwealth public servants under the commonwealth Public Service Act 1999 and their employment will be 
governed by that statutory framework. He further advised that the primary function of the body is to assist the 
administrator in the performance of his or her functions under the commonwealth and state–territory law and that 
safeguards are incorporated into the WA bill to appropriately delineate the role of the body in relation to the state 
pool account; he specifically identified that clauses 9(2) and 10(2) address that issue. In respect of those issues 
raised by the minister, the committee felt that there was no need to pursue those further. 

The committee also looked at clause 26(2) and determined that clause 26(2) of the bill is a Henry VIII clause, 
which provides that each of the commonwealth acts applying as Western Australian law by virtue of clause 26(1) 
so apply subject to the modifications made by the regulations. The term “the regulations” refers to regulations 
made under this bill. This led to the committee’s fourth finding, which states — 

The Committee finds that clause 26(2) of the Bill proposes a Henry VIII clause. 

As members will know, the house generally considers Henry VIII clauses objectionable and passes such clauses 
only when they have cogent justification and are limited in scope and longevity or on limited occasions provide a 
mechanism for increased parliamentary scrutiny of the subsidiary legislation made under them. The committee 
had a long look at this issue and noted that, unlike clause 26(2), the model bill and each of the corresponding 
provisions in the legislation of the commonwealth and other states provide for modifications of the specific 
commonwealth acts by regulations made under the commonwealth National Health Reform Act 2011, with the 
agreement of all members of the Standing Council on Health. A similar approach was taken in previous schemes, 
and the committee details those previous schemes at appendix 3 of the report. In his submission to the 
committee, the Information Commissioner expressed the view that clause 26(2) could result in the potential 
dilution of the current provisions of the commonwealth laws and the fragmentation of oversight arrangements. It 
could also be argued that this approach allows regulations to make legislative determinations of a kind that 
should properly be the preserve of the Parliament. The committee has considered whether the proposed 
delegated power in clause 26(2) is an appropriate delegation of legislative power and would in its exercise be 
sufficiently subjected to the scrutiny of the Parliament. As a matter of general principle, the committee does not 
support the inclusion of a provision allowing for the amendment of acts by way of regulation, even if those 
regulations are made under Western Australian legislation. The committee’s view is that if modifications are 
required to apply commonwealth legislation, such modifications should, when possible, be set out in the bill that 
is currently before the house. This led to the committee’s fifth finding, which states — 

The Committee finds that as a matter of general principle, where a uniform Bill applies 
Commonwealth oversight and administrative legislation as a law of Western Australia, any 
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necessary modifications to the Commonwealth legislation should be included in the Bill itself and 
not left to delegated legislation. 

This led the committee to consider a proposed amendment to this clause. The Department of Health was asked 
by the committee why clause 26(2) did not limit the scope of the modifications that could be made by regulations 
to such modifications necessary to ensure that commonwealth acts are administratively workable as laws of the 
state. We found that when the explanatory memorandum set out the intent of this particular provision, it limited 
the scope of its application. But the wording in the bill itself extended well beyond what was set out as a clear 
intention in the explanatory memorandum. The committee raised those concerns with the Department of Health 
and whether the breadth of clause 26(2) was inconsistent with the intention stated in the explanatory 
memorandum that the regulations may modify the applied laws so as to make them administratively workable. 
The department advised that parliamentary counsel had indicated that clause 26(2) could be amended by the 
insertion of a few words. The committee takes the view that the regulation-making power in clause 26(2) should 
be limited, as was described in the explanatory memorandum. That led to the sixth finding of the committee, 
which states — 

The Committee finds that if the regulation-making power is to be retained in clause 26(2), it 
should be limited, as described in the Explanatory Memorandum, to such modifications as are 
necessary to give effect to the application of the Commonwealth Acts. 

Just to clarify it for members, the committee’s view is preferably that we should not have provisions in a bill that 
provide for the amendment of other acts of Parliament by regulation. Certainly, if we are going to amend acts of 
Parliament, they should come back to the Parliament so that Parliament can look at them. Normally, when a bill 
before the house amends a number of other acts, those provisions are incorporated in the bill to amend those 
other acts. In this case, that work has not yet been done, so we are being asked to take it on faith that it will be 
done appropriately and will provide a regulation-making power. The committee’s view is that as a general 
principle we should not be doing this sort of thing because it impacts on the Parliament through its scrutiny 
function, and that it should be done by way of amendment to the bills. However, if the Parliament sees fit to 
approve such a provision in this instance then, at the very least, we should amend the words in clause 26(2) to 
limit the scope to a level that is consistent with the intent as it is set out in the explanatory memorandum. The 
committee makes recommendation 4 in relation to the statutory form of that amendment.  
The committee then looked at the issue of affirmative resolution process for the making of regulations. There are 
two regulation-making powers—a general regulation-making power under the act, and the one I have just talked 
about in relation to clause 26(2). The committee has distinguished between the two and said that, because of the 
very unique nature of the regulations to be made under clause 26(2), the normal procedures for making 
regulations, which is by disallowance, are really not adequate and that Parliament should look at an affirmative 
resolution process for this regulation-making power only. The reason for that and the basis of the affirmative 
resolution process for regulations is detailed on pages 21 to 22 of the committee report. I do not intend to go 
through all that now other than to say that by positive resolution it enables the Parliament to give some thought 
to the amendments that have been made to the regulations before they come into effect rather than just by way of 
disallowance after the event. This has led to recommendation 5 of the committee, which proposes that positive 
affirmation resolution process.  

The last aspect looked at by the committee was the proposed addition of clause 26(3). The Department of Health 
indicated that it was intended that the regulations be ready for consideration by members of the Standing Council 
on Health in November 2012. There would therefore be a considerable period between the coming into operation 
of clauses 25 and 26 of the bill and the making of regulations under clause 26(2) of the bill. This raised some real 
concerns for the committee as there would be a period in which the commonwealth acts did not apply, and the 
state acts did not apply either in terms of those oversight bodies because, by way of clause 25, we are removing 
the application of those state acts. Due to the delay before the regulations will come into place to amend those 
commonwealth acts so that they can apply to state law, there would be a period where neither would apply. The 
committee queried what would happen if the necessary modifications to the applied commonwealth laws had not 
been made at the time when the specified state acts are excluded by the operation of clause 26(2) of the bill. In 
the department’s written response, it was noted that the equivalent clause in the New South Wales version of the 
bill, unlike the model bill and the corresponding legislation of the commonwealth and other states, addresses this 
very situation. We were not the only state to pick up that this is a problem with the way the bill has been drafted. 
In New South Wales they took steps to address that problem and the minister detailed that process by which the 
New South Wales Parliament had addressed the concern. The department advised that the minister had indicated 
that he would support an amendment to the bill having the same effect as the amendments to the New South 
Wales legislation. This appeared to deal with the committee’s concerns and would also have the effect that the 
administrator may, at any one time, be governed by three sets of oversight and administrative legislation.  
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The whole point of the national scheme is to apply simplicity and consistency, but often we find that national 
schemes provide more complexity and, as Hon Giz Watson stated in her address on the bill, we will have a 
period where there will be a lot of confusion. The specified commonwealth acts in relation to the functions 
exercised under the commonwealth, Victoria, Tasmania, South Australia, Queensland, the Australian Capital 
Territory and the Northern Territory will apply, and then there is the law under the New South Wales and 
Western Australian legislation. In this context, the committee again notes the comments of the Information 
Commissioner that the use of different oversight models for different regulatory schemes increases the 
complexity and fragmentation of the oversight laws and results in inefficiencies and unnecessary duplication of 
effort and expenditure. Notwithstanding these comments, the committee took the view that the proposed addition 
of clause 26(3) was an appropriate amendment and addressed at least the key concern of the committee about 
that period when there would be a definite gap and, on that basis, the committee makes recommendation 6, 
which is a statutory form amendment to include new clause 26(3).  

That is a brief summary of the considerations of the committee and the issues that the committee identified with 
the bill in relation to parliamentary sovereignty and law-making power. The committee concluded that, with 
those amendments to the bill, the bill could be supported by the Parliament. 

HON HELEN MORTON (East Metropolitan — Minister for Mental Health) [8.36 pm] — in reply: I thank 
Hon Adele Farina for what I consider to be a really detailed overview of the work of the committee. The 
committee did a fantastic job on the National Health Funding Pool Bill 2012 in working through all of that, 
considering that none of the committee members had a background in that area of work before they started on it. 
Again, I would like to commend the committee for the work that it did and also thank Hon Adele Farina for 
going through it in such detail. I do not intend to go through that again. I would like to thank everybody for their 
support. Again, I will touch on a little of the other background information that has gone towards the 
establishment of this legislation.  

The Council of Australian Governments wanted to establish this national health funding pool and all of the work 
that goes under the National Health Reform Agreement. It was designed as a national framework to increase the 
efficiency for the funding of health care, mostly hospital-based services. Over the years, the proportion of 
funding that has gone towards hospitals from the commonwealth has been declining. The states, over a long 
period, have been concerned about that declining share and have tried to pick up the extra funding that is 
constantly required with a very narrow revenue base. At the beginning, there was significant disagreement 
between the commonwealth and the states on how this should happen. The commonwealth wanted the states to 
forgo 30 per cent of GST to pay for it, or to basically hand that over to the commonwealth and then the 
commonwealth would take over the complete funding of all hospitals. Obviously, the state would never agree to 
that and some alternative approach had to be found, which is how we came up with the health funding pools. The 
health funding pools is a mechanism by which the commonwealth can bring in its funding, see where it is going 
and have some clear determination on how its funding is applied to hospitals. The state, in turn, would also 
provide its funds, and the point at which it has been pooled and then distributed to individual health services is 
the essence of this National Health Funding Pool Bill. A couple of stipulations under this agreement were, first 
of all, that funding had to be distributed through an activity-based funding model. For people who do not have an 
understanding of what activity-based funding is, it is about paying for activity as it is being achieved based on its 
degree of complexity. There is a concept called “weighted separation”. When a person is discharged from a 
hospital it is referred to as a separation. Depending on the complexity of the treatment that person received while 
they were at the hospital, it gets a weighting equivalent of one, above one or less than one. For a while, funding 
has been distributed to health services on the basis of that activity, based on the weighted separations. It can 
apply only to hospitals that have a critical mass of separations of such complexity that it makes sense to do that. 
The threshold level will be 3 500 weighted inpatient separations each year by which this would work.  
The hospitals that will be funded in this way under the state system in the North Metropolitan Area Health 
Service are Joondalup Health Campus, Kalamunda Hospital Campus, King Edward Memorial Hospital, Osborne 
Park Hospital, Sir Charles Gairdner Hospital and Swan District Hospital Campus. In the south, it will be 
Armadale–Kelmscott Memorial Hospital, Bentley Hospital, Fremantle Hospital, Kaleeya Hospital, Murray 
District Hospital—I did not know that was in the south metropolitan, but there we go—Peel Health Campus, 
Rockingham General Hospital, Royal Perth Hospital, and Royal Perth Hospital Shenton Park Campus. Under the 
child and adolescent health services it will be Princess Margaret Hospital, and country hospitals will include all 
the regional resource centres plus Busselton, so they will be Albany, Kalgoorlie, Broome, Geraldton, Hedland, 
Bunbury and Busselton. They are the sorts of hospitals that will be subject to this form of funding.  

The other areas of health will continue to be block funded until it is determined otherwise and that will depend 
on finding a way to cost things for the complexity of activity that is undertaken. Of course, there are many block-
funded examples such as community health services, small rural hospitals and some teaching and research 
services. Public health services are another example of services that will continue to be block funded.  
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The other aspect of this agreement was that boards had to be put in place. Although this government went to the 
election with a commitment to establish boards, we had not done that at that stage. Instead, we have put in place 
things called governing councils. It is not quite the boards the commonwealth government wanted because it 
wanted to contract directly with the boards and bypass the Department of Health. Obviously, we were not going 
to buy into that because the state has control of the way health services are provided in Western Australia. That 
was another area that required compromise to enable this scheme to take place. That is how we came up with the 
governing councils that are now in operation.  

There were also some areas around information sharing and providing comparisons. From our point of view if 
we have what is called weighted separations and efficient pricing, we will want to see how one hospital is 
operating compared with another. The sorts of comparisons we might like to see are simple ones, such as how 
much it costs at this hospital to do a simple uncomplicated hip replacement. Every time we add a level of 
complexity to that particular procedure such as someone in the older age group, infection or something like that, 
the weighted separation increases. How much would it cost to do a simple, uncomplicated hip replacement? I do 
not know what the efficient price is for these procedures these days. I used to know that sort of stuff but I have 
no idea now. Let us say it costs $2 000 to do that in one hospital and in another hospital it costs $3 500 to do 
exactly the same procedure. We would want to find out what the second hospital was doing to come up with that 
sort of cost. It might be due to a longer length of stay than is necessary or excessive medication, or staffing costs 
were a lot higher. That is how comparison work between the hospitals has an impact on efficient pricing.  

The national efficient price was the other aspect of this. It has been agreed that over a period the federal 
government will pay 50 per cent of the growth funding—not the existing funding, the growth funding—at what 
is determined to be the national efficient price, but that will build up for a little while. I do not think the national 
efficient price will kick in for another two years. The national efficient price will not affect the quantum of 
funding from the commonwealth to WA in 2012–13 or 2013–14 but will start from 2014–15. In essence, it is 
what we call a dry run or a steady-as-she-goes process of monitoring things and getting all the systems in place 
so that it will impact by 2014–15. There are still some areas of work that have not been determined for the 
national efficient price. There are some concerns about the NEP inasmuch as a particular procedure or service in, 
say, part of Melbourne or Perth might not be equally appropriate in some areas; for example, the remoteness of 
Western Australia and the level of Indigenous populations and the complexities associated with them. These 
matters are still being discussed with the National Hospital Efficient Price Authority. The national efficient price 
has not been bedded down yet. My personal view of that is that although a national efficient price will have some 
great advantages, it is not the only way we will get the sorts of efficiencies we are looking for in the health 
system. For example, there are not enough general practitioners in Western Australia compared with the number 
of GPs in other states, so a higher number of patients come to our emergency departments. Under this new 
scheme the number of cases the federal government is prepared to fund at 50 per cent of growth will be 
uncapped, but it will not be the way Western Australia necessarily believes it can achieve some kind of uncapped 
level of activity in some of our hospitals and emergency departments. I still have a bit of a problem myself about 
perverse incentives to admit people to hospitals when we would like to keep them out of hospitals. There is a bit 
of a perverse incentive to admit to hospital under this activity-based funding approach.  
The other area of interest to me personally is mental health and the difficulties around understanding how a 
national efficient price can be applied in mental health, in particular the approach to weighted separations in 
mental health. The information around that varies greatly across the world, let alone in Australia, so coming up 
with something that is akin to a national efficient price or weighted separation based on diagnostic-related 
groups in mental health is a long way off being achieved yet. In fact, mental health will not come under a 
national efficient pricing scheme for at least another two years while people are still trying to come to terms with 
how they find that in mental health services. The bill establishes the ability to set up this pooling arrangement—
that is, the national health funding pool—and how to appoint and manage it through the administrator. I will not 
go through all that information because people have already gone through all of that. The bill also deals with 
how the flow of the commonwealth funds and state funds will move from this pool into the public hospital 
system. 

I will add a couple of comments to those that people have already spoken. Hon Kate Doust asked me whether I 
might explain why this legislation has been operating in every other state since July and why we are only dealing 
with it towards the end of October. The corresponding health funding legislation is yet to commence in the 
Australian Capital Territory—I think Hon Adele Farina mentioned that—and commenced in Victoria and South 
Australia only on 1 October. The WA bill was introduced into the other place on 20 June 2012 and came to the 
Council — 
Hon Kate Doust: So we can blame them! 

Hon HELEN MORTON: Unfortunately, not yet! The National Health Funding Pool Bill came to the Council 
on 14 August 2012. After its receipt in the Council, debate was adjourned while the bill was referred to the 
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Standing Committee on Uniform Legislation and Statutes Review, and the committee’s report was tabled last 
week. I believe that when members hear the extent of the work that had to be undertaken by that committee and 
the thoroughness with which that was done, as outlined by Hon Adele Farina, it is reasonable to understand that 
that time has been well used and this bill well considered. In the meantime, it has got off and running in Western 
Australia through an administrative arrangement. The financial structures necessary to implement the new 
funding arrangements, the state pool account and the state-managed funds have been created under the Financial 
Management Act 2006. Western Australia is able administratively to implement the new funding arrangements 
for public hospital services, and agreement has been reached with the commonwealth to ensure that its funding 
continues to be received in WA. Therefore, in essence, WA has not been disadvantaged in that process. 

Hon Kate Doust also wanted to know about the differences in legislation between the bill and the model bill — 

Hon Kate Doust: No, that is all set out in the committee report.  

Hon HELEN MORTON: It has been set out and I think Hon Adele Farina went through all of that, so I will not 
go through it all again. I comment, though, that it provided common provisions and therefore we had to use the 
equivalent legislation in all jurisdictions in not common, but related, provisions, and that has been set out for 
everybody.  
Once again, the issue of inconsistency between the Department of Health’s advice to the uniform legislation 
committee about tabling the administrator’s financial management procedures was raised. The uniform 
legislation committee reported that at the beginning the Department of Health indicated that it would have no 
objection to the tabling in Parliament of financial management procedures. However, that was before the 
department received that letter from the office of the administrator of the national health funding pool that was 
directed to the Director General of the Department of Health. As a consequence, I think that the general position 
is that we concur with and support the concerns that were raised by the office of the administrator of the national 
health funding pool. 

Hon Adele Farina: Can you table that letter? 

Hon HELEN MORTON: Sure; I am happy to. I will ask my advisers shortly, but I understand that that letter 
has been made available to the opposition and other parties. 

Hon Kate Doust: Is that the one I read in? 

Hon HELEN MORTON: Yes. Therefore, I am very happy to table it. The department fully supports the 
administrator’s view that there is risk in making public the operating procedures that govern the flow of moneys 
through the state pool account.  

I reiterate that the government is very appreciative and thanks the Standing Committee on Uniform Legislation 
and Statutes Review for its report. A terrific amount of work went into that and the committee has done a really 
thorough job. The committee has a great understanding of the background of the legislation and its potential 
impact on parliamentary sovereignty in Western Australia. Having read the report and having heard Department 
of Health staff talk to me about the report, it is obvious that it is very well researched, well written and targeted 
in its findings and recommendations.  
The committee made six recommendations for amendments to the bill, three of which are minor amendments 
that were agreed to by the Minister for Health during the committee’s inquiry. These recommendations have all 
been described by Hon Adele Farina, so I will not go into detail about them. Recommendation 1 is for an 
amendment to clause 10 to require directions given to the administrator by the Council of Australian 
Governments to be tabled in both houses of Parliament. Recommendation 4 is an amendment to clause 26 of the 
bill, narrowing the scope of the powers to make regulations modifying applied commonwealth acts as Western 
Australian law. Recommendation 6 is an amendment to clause 26 of the bill to provide that relevant state 
administrative laws are not to be disapplied in relation to the administrator under clause 25 until modified 
commonwealth laws are ready to be applied to the administrator under clause 26. I reconfirm the government’s 
support for each of those proposed changes. I also confirm government support for recommendation 3, which 
amends clause 24 of the bill to require the minister to approve the public release of Western Australian 
information held by another jurisdiction, rather than, as the bill currently provides, such releases being 
determined in accordance with arrangements approved by the minister. I understand that the committee’s 
specific concern related to the bill’s proposal to confer a power on the minister to approve arrangements to 
govern the release of information as distinct from the function of approving public release being exercised by the 
minister. I also note that the committee’s finding, with which the government agrees, that clause 24(5) of the bill, 
either in its original form or as modified as recommended by the committee, will not interfere with the operation 
of the freedom of information regime that will apply to the administrator under the bill.  
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The government will oppose the committee’s two other recommendations—namely recommendations 2 and 5. 
Recommendation 2 proposes to require the administrator’s financial management policies and procedures 
prepared under clause 17(a) of the bill to be tabled in both houses of Parliament. As Hon Kate Doust said in her 
remarks, and as I have already referred to the letter from the office of the administrator of the national health 
funding pool, the concern is that such disclosure would be contrary to the public interest because of the risk that 
it would pose to the security of financial transactions through the state pool account. The government supports 
the acting administrator’s views on this. Recommendation 5 proposes to amend clause 26 such that regulations 
made under that clause modifying applied commonwealth laws would require approval by both houses of 
Parliament before they could be made. The government acknowledges the house’s longstanding concern with so-
called Henry VIII clauses that provide for the modification of primary enactments via regulations. However, in 
this instance, the clear intent of the regulation-making power in clause 26(2), which is further indicated by the 
amendment the government has already agreed to make to this clause, is to enable minor changes to be made to 
the nominated administrative law acts in clause 26 to make them administratively workable as Western 
Australian law. This intent is reflected in the second reading speech, which states — 

The relevant commonwealth laws will require modifications to enable them to be administratively 
workable as Western Australian laws. These modifications will be made by regulations made under the 
bill and be subject to parliamentary review and disallowance in the usual way. 

Given this clearly stated intention and the amendment to the regulation-making power requested by the 
committee and supported by the minister, it is the government’s view that the usual method of parliamentary 
oversight of regulations via review and disallowance provides sufficient protection in this instance. 

With those comments, I commend the bill to the house. I know that we have to go to the Committee of the 
Whole stage. I seek leave to table the document I referred to.  
Leave granted. [See paper 4259.] 

Question put and passed. 

Bill read a second time. 

Committee 
The Deputy Chair of Committees (Hon Alyssa Hayden) in the chair; Hon Helen Morton (Minister for Mental 
Health) in charge of the bill. 
Clauses 1 to 9 put and passed. 
Clause 10: Functions of Administrator — 
Hon HELEN MORTON: I move — 

Page 9, after line 21 — To insert — 
(5) When the Administrator is given a direction under subsection (3) — 

(a) the Administrator must give a copy of the direction to the responsible 
Minister for the State; and 

(b) the responsible Minister must, as soon as practicable after receiving the copy, 
cause it to be tabled in each House of Parliament. 

Amendment put and passed. 
The DEPUTY CHAIR (Hon Alyssa Hayden): Given that the previous amendment was passed, I assume that 
committee recommendation 1 will fall away.  

Clause, as amended, put and passed. 
Clauses 11 to 16 put and passed. 
Clause 17: Financial management obligations of Administrator — 
Hon ADELE FARINA: I am instructed by the Standing Committee on Uniform Legislation and Statutes 
Review to move recommendation 2, which is amendment 6/17. Therefore, I move — 

Page 15, after line 16 — To insert — 
(2) The Administrator must give a copy of any policies or procedures developed pursuant 

to section 17(1)(a) to the responsible Minister for the State. 

(3) The responsible Minister must, as soon as practicable after receiving the copy, cause it 
to be tabled in each House of Parliament.  
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One of the difficulties when a person is instructed by a committee to do something and then further information 
comes to light is that they cannot actually get further instructions from the committee to withdraw the 
recommendation. Therefore, I move the recommendation because it is the recommendation that was made by the 
committee. I have had an opportunity to briefly read the letter and I am not clear, based on that letter alone, 
exactly what the concern is with releasing this information, because I would not have thought it was not that 
sensitive and that the whole point of this scheme is to increase transparency, which was referred to in the second 
reading speech. I am still a bit unclear as to why those concerns exist; however, I will not die in a ditch over this. 
I have moved the committee’s recommendation and I will leave it for members to determine how they want to 
vote on the matter. 

Hon KATE DOUST: Before the minister jumps to her feet, I advise that the opposition will not support 
committee recommendation 2 for the very reasons that were outlined in the administrator’s letter, as we 
discussed last night.  

Hon HELEN MORTON: I have already indicated that the government will not support that amendment either. 

Amendment put and negatived. 
Clause put and passed. 
Clause 18 put and passed. 
Clause 19: Annual report by Administrator — 
Hon HELEN MORTON: I move — 

Page 17, line 17 — To insert after “tabled in” — 

each House of 

Hon ADELE FARINA: I note that amendment is identical to an amendment that stands on the notice paper in 
the committee’s name and is in line with the committee’s recommendation. 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 20 to 23 put and passed. 
Clause 24: Provision of other information — 
Hon ADELE FARINA: I move — 

Page 19, line 24 — To delete “in accordance with arrangements” and insert 

if 

I think I detailed the reasons for that fairly comprehensively in my address in the second reading debate. 
Fundamentally, these words are surplus to requirement and actually only confuse the provision, and the 
committee is of the view that deletion of those words actually provide greater clarity. 
Hon HELEN MORTON: The government supports the view of the committee. 

Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 25 put and passed. 
Clause 26: Application of Commonwealth Acts — 
Hon HELEN MORTON: I move — 

Page 20, line 20 — To delete “the modifications” and insert —  

any modifications necessary to give effect to subsection (1) that are 

Hon ADELE FARINA: I point out for the record that this is identical to an amendment standing in the 
committee’s name and is in accordance with the recommendation in the committee report, and we thank the 
minister. 

Amendment put and passed. 
Hon HELEN MORTON: I move — 

Page 20, after line 21 — To insert —  
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(3) Until regulations referred to in subsection (2) are made, subsection (1) does not have 
effect and instead the legislation referred to in section 25 applies to or in respect of 
the Administrator and any function exercised or performed by the Administrator. 

Hon KATE DOUST: Given that we have a committee recommendation which is different but which deals with 
regulations, it might be appropriate that perhaps the minister explain what her amendment is about as opposed to 
that proposed by the committee. 
Hon HELEN MORTON: If members look at the amendment proposed at 4/26 and the amendment at 11/26, 
leaving out the one in the middle, they will find that the committee’s recommendation is identical to the 
government’s amendment above it at the top of the page. 

Hon ADELE FARINA: By way of clarity, to help with consideration of this, although I would not say that they 
are identical, they are substantially similar enough for me to not be at all concerned and to support the minister’s 
amendment. 

Amendment put and passed. 
Hon ADELE FARINA: I move committee recommendation 5, which is amendment 10/26 — 

Page 20, after line 21 — To insert —  
(3) The regulations cannot be made in accordance with subsection (1) or (2) unless a draft 

of the regulations has first been approved by a resolution passed by both Houses of 
the Parliament of the State. 

This amendment goes to the issue of an affirmative resolution process for regulations. To remind members, we 
are dealing with a provision that enables the executive to amend, by regulation, other acts of Parliament. This is 
an unusual provision. Normally, amendments of acts of Parliament are done either through amendment bills or 
through a bill that has subsequent amendments to other pieces of legislation; but they are normally dealt with by 
way of a bill in the chamber, so that the chamber is able to scrutinise those changes to the law that it has 
previously made. What is proposed here is that changes to laws that have been made and passed by the 
Parliament will be changed by regulation. This is a very unusual procedure. Under the Interpretation Act, 
regulations that are made in this state, and I think in most jurisdictions in the nation, can be disallowed, which 
means they come into effect and then they can be disallowed by both houses of Parliament. What is proposed 
here by the committee—the committee picks this up by advocacy of a number of people who have been working 
in this field for a very long time in the eastern states, which has been detailed at length at various scrutiny 
conferences that the committee has attended—is to deal with the regulations by way of positive affirmation, so 
that the draft regulations first come before both houses of Parliament, and both houses of Parliament get an 
opportunity to scrutinise those draft regulations before they become law, which gives the Parliament an 
opportunity to undertake its obligation to the people of Western Australia, and that is to scrutinise legislation, 
and amendments to legislation, before they become law. I stress again that the committee is not proposing this 
sort of process for the general regulation-making power under the bill. We are proposing that because this is very 
unique in that we are using a regulation-making power to amend a bill of Parliament, it is not unreasonable that a 
process of affirmative resolution be applied in this instance. 
Hon HELEN MORTON: The government does not support this recommendation or this amendment to clause 
26. The committee’s longstanding concerns with so-called Henry VIII clauses are acknowledged. These are 
provisions allowing for changes in acts to be made by regulations. The WA bill differs from model national 
legislation in providing for these modifications to be made by regulations under the WA bill—in other states this 
has been achieved by the commonwealth regulations. An amendment to clause 26 already agreed—
recommendation 4—is to narrow the scope of regulation-making powers consistent with intent; namely, to make 
very minor administrative changes to make the applied commonwealth acts administratively workable as 
Western Australian law. None of the relevant WA oversight agencies—the Information Commissioner, the State 
Archivist and the Public Sector Commissioner—expressed concern about this aspect of the bill. Disallowance is 
the usual method for parliamentary oversight of subordinate legislation. It is recommended that this amendment 
be opposed. 

Under part 6 of the bill, a number of the state’s administrative laws will be dis-applied in relation to the 
administrator, and corresponding commonwealth administrative laws—for example, the freedom of information 
legislation—will be applied as state laws in their place. This reflects the National Health Reform Agreement, 
which recognises the desirability of having a consistent set of administrative laws applied to the administrator by 
all jurisdictions. 
Recognising the sovereignty of the WA Parliament, the WA bill departs from the legislation in other 
jurisdictions by ensuring that any necessary modifications of commonwealth acts applied as state laws under 
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clause 26 will be made by WA regulations made under the WA bill. All other jurisdictions are adopting 
regulations made under the commonwealth National Health Reform Act 2011. 
I would also say that the government has fully considered this particular issue at all levels of government. The 
method of modifying the applied commonwealth law was specifically canvassed and agreed to as part of the 
government’s decision approving the draft of the National Health Funding Pool Bill. Regulations to modify the 
commonwealth acts applied as state laws apply only to the functions of the administrator, and such regulations 
are intended to be administrative in nature to ensure that the application of the commonwealth acts applied as 
state laws is workable in WA. 

In respect to the committee’s concern as to the scope of the regulation-making power under clause 26(2), the 
Minister for Health has agreed to narrow the scope of the regulation—I have mentioned that in quite a lot of 
detail. The type of modifications contemplated are, for example, ensuring that the acts apply to the administrator; 
and ensuring that, when relevant, references are made to the state—for example, ensuring that relevant reports of 
the Ombudsman concerning the administrator are provided to the state minister. Disallowance of regulations is 
the usual, longstanding procedure if the Parliament objects to making a regulation.  

Hon KATE DOUST: Having listened to the minister’s very detailed explanation, the opposition will not support 
committee recommendation 5. 
Amendment put and negatived. 
Clause, as amended, put and passed. 
Clauses 27 to 37 put and passed. 
Title put and passed. 

Report 
Bill reported, with amendments, and, by leave, the report adopted. 
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